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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: ROBERT J. COLVIN, Case No. 87-07908
Chapter 13
Debt or .
/
APPEARANCES:

GERALD R. GRAY
Attorney for Debtor

CARL L. BEKOFSKE
Chapter 13 Trustee

VEMORANDUM OPI NI ON ON DEBTOR' S REQUEST
FOR AN ORDER DI RECTI NG THE TRUSTEE TO RETURN
TO THE DEBTOR EXCESS PLAN PAYMENTS RECEI VED

Robert J. Colvin ("Debtor") seeks an order conpel | ing the chapter
13 trustee to refund to hi m$5, 609. 31 whi ch he says the trustee unl awful |y
obtained fromthe Debtor's enpl oyer and paid to unsecured creditors.

The Debtor filed his voluntary petitionfor relief under chapter
13 of t he Bankruptcy Code on May 5, 1987. Hi s anended chapter 13 pl an was
filed and confirned on Sept enber 30, 1987. The pl an provi ded as fol | ows:
"The future earnings of the Debtor are subm ttedto the supervision and
control of the Trustee and t he Debtor's enpl oyer shall pay to t he Trustee
t he sumof $149. 49 of debtor's gross weekly pay." The parties agreed t hat

t hi s amount represented all of the Debtor's projected di sposabl e i ncone at



the time the plan was confirmed. The only provision which nmade any
reference tothe duration of the plan stated as follows: "Over the course
of 156 weeks, those unsecured creditors filing such clains shall be paid 42
percent of all owed anmounts." The Debtor's weekly paynent was enf orced by
a separate wage assi gnment order served on the Debtor's enpl oyer.

| n March, 1990, the Debtor's enpl oyer, General Mdtors, paida
gross armount of $40,000inreturnfor the Debtor's voluntary term nati on of
enpl oynent. The Debtor recei ved a check fromGeneral Mdtors in anet anount
whi ch was over $6, 000 | ess than he antici pated. He inquired of his enpl oyer
regardi ng this di screpancy and | earned t hat $6, 757. 02 was paid to the
chapter 13 trustee per the trustee's request. Carl L. Bekofske, the
st andi ng chapter 13 trustee, acknow edged that on March 22, 1990, he
recei ved t hat sumfromGeneral Mdtors and di sbursed the funds to creditors
hol ding allowed (i.e., tinely filed) unsecured cl ai ns, thereby paying them
100%of their clains. The Debtor filed an objection, arguing that the
trustee acted i nproperly and that the Debtor had been harned as aresult.?

We have no troubl e finding for the Debtor on the questi on of
whet her the trustee's action was i nproper. The Debtor's fundi ng of the pl an
was explicitly and excl usively defined as paynments of $149. 49 per week from

hi s wage earni ngs. Thi s meant not only that the Debtor had t he duty t o pay

'Because sone paynents under the plan were still owed to the
trustee at the tinme he received the funds i n questi on, the Debtor does
not seek recovery of the entire sumpaid to the trustee fromthe
retirement distribution.



t hat amount to the trustee each week, but the right not to pay nore.
Nonet hel ess, the trustee directed t he enpl oyer to forward t o hi ma sumwhi ch
grossly exceeded t he anobunt specifiedinthe plan.? The trustee certainly
coul d have noved under 81329(a) for anodificationof theplanif, inlight
of the | arge paynent t he Debt or was about to recei ve fromhi s enpl oyer, the
trustee believedthat the weekly paynent termwas no | onger just and t hat
this term nation paynment constituted "a substantial change inthe debtor's
ability to pay sincethe confirmation hearing. . . [which was not] taken

into account at the tinme of confirmation." 5 Collier on Bankruptcy,

11329. 01, at 1329-5 (15th ed. 1990). See alsolnre Arnold, 869 F. 2d 240,

241 (6th Cr. 1989); Inre Fitak, 92 B.R 243, 19 C B.C 2d 1387 (Bankr. S. D.

Ohi 0 1988). He i nstead chose to appropri ate t he noney and di sburse it to
unsecured creditors wi thout noticetothe Debtor, and wi t hout abi di ng by
ot her wel | - known procedural fornmalities. W wholly agree with the Debtor
t hat such action was egregious and should not be permtted.

The nore probl emati c i ssue before the Court is whether the Debtor
was harned by the trustee' s unaut hori zed action. The Debtor cl ai ned t hat
he was harned to the extent that the trustee's paynents to unsecured
creditors exceeded the 42%figure specified in the plan. The trustee

responded that, notw t hstandi ng t he | anguage i n the pl an i ndi cating t hat

2t isstartlingthat the enpl oyer acceded to the trustee's request
inthe absence of acourt order. The enployer is fortunate that the
Debt or di d not bring | egal or adm ni strative proceedi ngs agai nst it
instead of, or in addition to, the trustee.
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unsecur ed credi tors woul d be pai d only 42%of their all owed cl ai ns, the pl an
was i n essence a "100%pl an.” The question, then, is whether the plan
requi red 100%paynent on unsecured cl ai ms or only 42%paynent. To deci de
this issue, the Court nust determ ne at what point, or under what
ci rcunst ances, the pl an woul d be deened conpl eted. See 11 U. S. C 81328(a)
(providing that a debtor isentitledto adischarge "after conpl etion by the
debtor of all paynments under the plan").

The preprinted chapter 13 plan previously in w despread use
cont ai ned no nmet hod for determ ni ng when the pl an woul d be consi dered
conpleted. As aresult, it was often uncl ear when the debtor had fulfilled
hi s obl i gati ons under the plan. |f, for exanpl e, a debtor pl edged to pay
$100. 00 per week for three years, was the pl an conpl et ed when t hree years
el apsed, even if the debtor m ssed sone paynents, or did conpletionrequire
exact conpliance--the paynent of $15, 600. 00 ($100. 00 x 156 weeks) wi thin
three years? If the planinstead provided that creditors woul d be pai d 50%
of their allowed unsecured clains, was it conpleteif this anount was paid
out by thethird nonth foll ow ng confirmati on? O did such a plan continue
for three years or until unsecured clains were paidinfull, whichever cane
first? Whichtermcontrolledif the plan stated, as does this one, that the
Debtor will pay a specified amunt per week for three years AND t hat
unsecured creditors will receive a specified percentage of their clains?
The trust ee shoul d not be put into the position of specul ati ng about such

a fundanent al aspect of the plan, especiallyif heislater held accountable



for guessing w ong.

To address this probl em our Court adopted al ocal rul e requiring
debtors to specify the net hod f or determ ni ng conpl eti on of a chapter 13
pl an. Local Bankruptcy Rul e 204 (E. D. M), whi ch becane ef fective four days
before the Debtor filed his petition for relief here, provided:

Aplanshall contain, inadditiontothe requirenents
of 11 U.S.C. 81322(a):

(e) aprovisiondefiningthe nature of the plan as
ei t her being:

(1) aplanfor the paynent of a certai n sumof noney,
over a specified period of time, or

(2) a plan providing creditors with paynent of a
speci fied percentage of their clains.?

Unfortunately, the Debtor's plan did not conformwi th the | ocal
rulesinthisrespect, andthetrustee properly inquiredas tothe nature
of the plan at the confirmation hearing. |nresponse, the Debtor's counsel
statedthat, duetothe failure of several creditorstofileatinely proof
of claim theplan'sterns would all owsufficient funds to accunulate to
enabl e the trustee to pay all all owed unsecured clainms in full. This
assessnent was concurredin by the trustee and a creditor whose obj ecti on

to confirmation was settled at the hearing. The Debtor therefore

3Thi s rul e was recent |y anended as part of a general revision and
recodi fication of our local rules. L.B.R 13.03(e) (E.D.M) now
requires that a plan include a "nethod by which the trustee can
determ ne the point at which the plan is consunmated."”
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essenti al |y conceded, and t he Court concl udes, that the pl an woul d be deened
successful |y conpl et ed only upon paynent of 100%to al | owed unsecured
cl ai nms.

That being the case, the trustee's argunent that he sinply
accel erated the plan's conpl eti on date has nerit, and t he Debt or woul d
appear to be unharnmed by the trustee's action. But the Debtor also
argued that, had not the trustee unilateral ly hastened conpl eti on of the
pl an, he woul d have filed a nodified plan to reduce his obligationto
unsecured creditors, based on his assertion that the | oss of his job
decreased his i ncome and, because of | ost health i nsurance benefits,
i ncreased his expenses.

To the extent the Debtor would have been successful in so
nodi fyi ng t he pl an, of course, he has i ndeed been harned as a result of the
trustee's action. However, inthe present hypothetical context, the Court
cannot determ ne wi th any degree of confidence whet her such a nodi fication
woul d have been approved. We therefore invite the Debtor to submt a
proposed nodi fication of the plan, with notice pursuant toL.B. R 13.11(b)
(E-D.M). If anobjectiontoconfirmation of thenodifiedplanistinely
filed, a hearing onthe confirmation of the nodified planw |l then be
conducted. If the Court does not grant a nodi fi cati on whi ch fi xes paynents
at sone anount | ess t han 100%of al | owed unsecured cl ai ms, then the Debtor's
obj ection may wel | be rendered noot. [|f such a nodificationis approved by

t he Court, on the other hand, the trustee will likely be obligated to



rei nburse the Debtor tothe extent of any funds received by thetrusteein
excess of the amount aut horized under the terns of the nodifiedplan.4 An

appropriate order will enter.

Dated: February 7, 1991.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

4Si nce the funds i n questi on have al ready been paidto creditors,
it isentirely possiblethat such reinmbursenment woul d cone out of the
trustee's own pocket.



